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Legislative Amendments 
Directive on Copyright in the Digital Single Market 

On 12 September 2018, the European Parliament approved its 
mandate for negotiations with the Council of Europe on reforms on 
digital copyright in the EU, which ended with the first reading of a bill 
introducing the Directive on Copyright in the Digital Single Market (the 
“Bill”). As the Bill has, from the time of its submission, been subject 
to extensive debate concerning its potential impact on internet 
function, the aim of this article is to provide basic information on some 
of the legal areas likely to be affected by the Bill’s adoption.  

The Bill’s primary objective is to bolster and protect the rights of all 
persons undertaking creative activity online, in particular writers, 
directors of audio-visual works, performing artists, singers, 
journalists and the like. According to the submitters of the Bill, at 
present the holders of these rights are in a disadvantageous position 
when it comes to negotiating and obtaining compensation for the use 
of their content by online platforms such as YouTube, Facebook or 
Ulož.to, as these platforms often collect money for the use of the 
given authors’ copyright works by end users without paying the 
appropriate author compensation.  

The Bill endeavours to respond to the above issues primarily in 
Articles 11 and 13, which are designed to address the protection of 
press publications in connection with digital use (Art. 11 of the Bill) 
and the obligations of information society service providers that make 
a high volume of copyright works and other protected articles 
available online (Art. 13 of the Bill).  

In Art. 11(1), the Bill stipulates that publishers of press publications 
should, in particular, have the right of reproducing and making works 
available to the public. These publishers’ rights should primarily 
include the right of a publisher to grant permission for or prohibit any 
direct, indirect, temporary or permanent reproduction of a given 
publication via any medium and in any form. Article 11 of the Bill aims 
to stop the current practise whereby various online platforms and 
news aggregators (e.g. Google News) use snippets and texts from 
other news articles in their interfaces without the permission of their 
respective publishers. According to the Bill, these platforms should 
pay fair compensation to copyright holders (including publishers) for 
content they make publicly available (Art. 15 of the Bill).  

In this context, it is worth noting that the above proposed method of 
protecting publishers of printed matter is a lightning rod for criticism 
because, in the opinion of some, authors and publishers of printed 
matter already enjoy similar protection in practice based on 
a contractual relationship with a given platform. The question is thus 
to what degree this article could bring any real change to the digital 
use of print publications.  
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The above-mentioned Article 13 of the Bill is also the subject 
of professional criticism. This article is designed to have 
a fundamental impact on web portal operators who enable 
their users to upload works and other copyright-protected 
articles that are subsequently made available to the public. 
According to the Bill, these platforms should take appropriate 
measures (e.g. recognition software like Content-ID on the 
YouTube platform) to recognize copyright-protected articles 
that are uploaded on given platforms. Where such measures 
recognise illegal content, these operators should enable 
subsequent use of copyright-protected articles solely on the 
basis of a properly acquired license or assignment of 
copyright.  

The legal regulation of the proposed Art. 13 could thus not 
only impact social networks or file sharing platforms, but also 
e-shops or auction servers where commercial users 
frequently upload catalogue photos of goods without having 
the appropriate photographic license (e.g. from a photo 
bank). It is precisely for these small and medium-sized 
operators that implementation of the above-mentioned 
measures and control mechanisms could be technically 
demanding and costly. However, in this respect it should be 
mentioned that at present, MEPs are working to exempt small 
and micro platforms providing digital content from the Bill’s 
scope.  

In view of the above, we can conclude that copyright holders, 
in particular, but also operators of the above-mentioned web 
portals, i.e. especially news servers and publicly accessible 
portals of copyright-protected articles, should pay careful 
attention to the Bill. It must be emphasised, however, that 
the Bill’s final form is currently under discussion, meaning 
that in all probability it will undergo changes before it is 
adopted. 

Recent Case Law 

Unjust enrichment from unauthorised use of 
a work protected by copyright  

(Czech Supreme Court Judgment No. 30 Cdo 2191/2017 
of 21 March 2018) 

In this case, the Czech Supreme Court dealt with the 
limitation period for a claim to recover unjust enrichment, 
which the respondent was alleged to have obtained to the 
detriment of the petitioner through the ongoing use of 
copyright works for which it had not obtained proper 
authorisation from the petitioner. 

The facts of the case were this: the petitioner and respondent 
had negotiated the creation of custom copyright works, but 
no contract authorising the respondent to make due use of 
the copyright works was executed. Despite the absence of 
a legal title, however, the respondent used the given 
copyright work (at the latest as of 2009) with the petitioner’s 
knowledge. The petitioner brought an action against the 
respondent in this matter on 17 May 2012, seeking the 

recovery of unjust enrichment obtained by the respondent 
through use of the respective copyright work. The respondent 
objected to the petitioner’s claim on the grounds of the 
limitation period. 

The court of first instance found the respondent’s objection 
based on the limitation period to be well-founded and rejected 
the action. The court’s rationale was that the petitioner had 
known about the respondent’s use of the copyright works 
and, for this reason, the subjective and objective limitation 
period for its right to the recovery of unjust enrichment had 
passed. The appellate court upheld this judgment, further 
arguing that the right to the recovery of unjust enrichment 
obtained on the basis of use of a copyright work without 
authorisation becomes statute-barred after the general 
three-year limitation period and a subjective “one-year” 
limitation period; at the same time, it represents a single 
claim, which according to the appellate court means that 
should the basis of the claim become statute-barred, the 
claim may not be recognized in a later (according to the 
petitioner, non-statute-barred) period. 

The petitioner sought a Supreme Court review of the 
appellate court’s decision. After examining the case, the 
Supreme Court stated first that it is not possible for 
a limitation period to begin to run before any claim has arisen. 
In support of this conclusion, the Supreme Court argued that 
it is necessary to distinguish between the one-off or time-
restricted use of a copyright work and the continuing use of 
the copyright work as at the date on which the action is 
brought. In the case of unjust enrichment arising from 
unauthorised ongoing use of a copyright work, it is the view 
of the Supreme Court that the right to the recovery of such 
unjust enrichment always arises on a day-by-day basis (i.e. 
every day of the unauthorised use of the copyright work), and 
is also statute-barred (after the subjective or objective 
limitation period has elapsed) on a day-by-day basis. 

In light of this conclusion, the Supreme Court stated that the 
courts of lower instance had acted incorrectly, and so 
annulled the judgment of the appellate court and returned the 
case for further proceedings. 
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We firmly believe you will find Legal Update to be a useful source of 
information. We are always interested in your opinion about our 
newsletter and any comments you may have regarding its content, 
format and frequency. 

Please e-mail your comments to michal.kandrac@weinholdlegal.com or 
fax them care of Michal Kandráč to +420 225 385 444, or contact your 

usual partner/manager. 
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